UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE STATE OF GEORG A,

Plaintiff,
Cvil Action No. 01-2111 (EGS
V. HTE LFO

JOHN ASHCRCFT, et al., THREE- JUDGE COURT

Def endant s.
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Before: EDWARDS, Circuit Judge, SULLIVAN, District Judge, and
OBERDORFER, Senior District Judge.

Opinion for the court filed by District Judge Sullivan, in which
Circuit Judge Edwards and Senior District Judge Oberdorfer join.
Concurring opinion filed by Senior District Judge Qberdorfer.

Sul livan, District Judge:

On April 5, 2002, the court declined judicial preclearance
to Georgia Act No. 1EX6, a plan for redistricting of the Georgia
State Senate. However, at the request of the State of Georgia,
this court maintained jurisdiction of the case and permtted the
State to file a new reapportionnent plan for the Senate
districts. The State now asks this court to enter a declaratory
j udgnment pursuant to Section 5 of the Voting Rights Act that a
revised Senate redistricting plan, Georgia Act No. 444, does not
"have the purpose and will not have the effect of denying or
abridging the right to vote on account of race or color" or

menbership in a | anguage mnority group. 42 U.S.C § 1973c.



I. Procedural History

On April 5, 2002, this court issued an Opinion and O der
("Opinion") granting the State of Georgia a declaratory judgnent
under Section 5 of the Voting Rights Act, 42 U S.C 8§ 1973c, with
respect to the Congressional and State House redistricting plans
enacted during the 2001 special session of the Georgia CGeneral
Assenbly. See Civil Action No. 01-2111, April 5, 2002 Op. &
Order. That sanme Opinion denied the State's notion for
decl aratory judgnent under Section 5 with respect to the State
Senate redistricting plan enacted during the 2001 speci al
session, Act No. 1EX6 ("2001 plan").

On April 8, 2002, the State of Georgia requested that this
court anend its judgnent of April 5, 2002 for the purpose of
retaining jurisdiction to consider a revised Senate Redistricting
Plan. The United States filed a statenment of non-opposition to
the State's notion. The defendant-intervenors filed a response
to the notion arguing that retention of jurisdiction would be
i nproper and that plaintiff was required to file a new lawsuit in
this court, if it intended to seek judicial preclearance. On
April 9, 2002, in recognition of the fact that the qualifying
period for candidates for the Georgia State Senate is schedul ed
to be held fromJune 19 to June 21, the court nodified its

judgnment and retained jurisdiction to permt plaintiff to submt



a revised plan for the redistricting of the Georgia State Senate
within twenty days.

On April 15, 2002, the defendant-intervenors filed a notion
for clarification of the order anendi ng judgnment, essentially
asking the court to confirmthat the burden of proof remai ned on
the State to denonstrate that the revised plan did not violate
Section 5.

On April 17, 2002, the State filed the revised Senate
redistricting plan ("2002 plan"), passed by the Georgi a Genera
Assenbly and signed into | aw as Act No. 444 on April 11, 2002 by
the Governor of CGeorgia. The State, in accordance with court
order, also filed a nmenorandumin support of the plan. At an
April 18, 2002 status hearing, plaintiff represented that it did
not intend to submt any additional evidence in support of the
revised plan and that no discovery was needed. The court ordered
t he def endants and defendant-intervenors to notify the court in
their responses to the plaintiff's nenorandumif they believed
that additional discovery was needed. The United States
indicated that it no | onger contended that the Senate pl an
violated Section 5, while the defendant-intervenors argued that
the State had again failed to neet its burden. No party
request ed additional discovery or sought to file new evidence

with the court.



At the April 18, 2002 status hearing, the court also
i nquired of the parties whether there was a need to have the
plaintiff file a new conplaint, or to have the parties file
notions for summary judgnent. Relying on Busbee v. Smith, 549 F.
Supp. 494 (D.D.C. 1982),! the parties argued that no procedura
i npedi ments barred the court fromresolving the nerits of the
case on the basis of the plan and the responses to the plan.

The plaintiff and defendant-intervenors both argue that the
evidentiary record devel oped during the court's review of the
2001 Senate redistricting plan supports their positions.

However, the parties' initial briefs failed to point to record
evi dence to support their positions. The cursory nature of the
parties' briefs pronpted the court to require the parties to file
proposed findings of fact and conclusions of law explicitly

i dentifying the evidence upon which the parties relied.

In a conference call on May 17, 2002,2 at the suggestion of
the court, the parties agreed that, in the event that the court
concl uded that the evidence raised a genuine issue of materi al

fact, thus precluding the granting of summary judgnent, the court

! The Busbee court, noting the inm nence of Congressional elections

in November, retained jurisdiction for twenty days to allow the State to
submt a revised plan. 549 F. Supp. at 518. After receiving no opposition to
the revised plan from defendants or defendant-intervenors, the Busbee court
issued a short order granting declaratory judgment for the State. See Busbee

v. Smith, Civ. Action No. 82-0665, Order, Aug. 24, 1982.

2 At this same conference call, the court indicated that oral

argument on the revised plan would not be necessary.



could resolve the case as a stipulated trial on the record. See
also Benoit v. McKenzie, Civ. Action No. 84-2657, 1988 W. 4238
(D.D.C. Jan. 5, 1988).

The court treats the plaintiff's subm ssion of the revised
Senate redistricting plan as a new conplaint for declaratory
judgment. Retention of jurisdiction was appropriate and in the
interests of justice insofar as a new conpl ai nt woul d have cone
to this three-judge court as related to the court's previous
review of the State's Congressional and State Senate and House
redistricting plans. As discussed below, the court construes the
case as a stipulated trial on the entire record after finding
t hat genuine issues of material fact preclude entry of summary
j udgnent .

IT. Factual Background

The court's April 5, 2002 opinion contains a | engthy
di scussi on of the denographics of the State of Georgia.
Therefore, in this section, the court focuses its attention on
the differences between the 2001 Senate redistricting plan and
the revised 2002 pl an.

The April 5, 2002 opinion scrutinized the redistricting
proposed for thirteen benchmark Senate Districts with majority
African American popul ati ons and Senate District 34, which wuld
have becone a majority African American district under the 2001

plan. Wth the exception of Senate Districts 2, 12 and 26, the



denographi cs of these districts are the sanme under the 2001 pl an
and under the revised 2002 pl an.

The foll owi ng chart summari zes the percentages of Bl ack
popul ation ("BPOP"),?® Black voting age popul ati on ("BVAP') and
Bl ack regi stered voters ("BREG') in Senate Districts 2, 12 and 26
under the benchmark plan ("BM'), the 2001 plan ("2001") rejected

by the court and the 2002 plan ("2002") submtted for review.

S.D. BPOP BVAP BREG

BM 2001 2002 BM 2001 2002 BM 2001 2002
2 65. 46 55. 60 59. 47 60. 58 50. 31 54.50 62. 38 48. 50 55. 80
12 59. 88 54.01 58. 66 55. 43 50. 66 55. 04 52. 48 47.76 51.58
26 67. 24 55. 36 60. 32 62.51 50. 80 55. 45 62.93 48. 68 54.70

See Pl."'s Proposed Findings of Fact & Conclusions of Law ("PPFF")
at T 28.

The benchmark plan has thirteen districts with mgjority
African Anmerican popul ations. These sane thirteen districts have
popul ations in which the majority of registered voters are
African Anmerican. Twelve benchmark districts have majorities of
BVAP ranging from54.73%to 88.91% and benchmark Senate District

44 has a BVAP of 49.62%

3 As indicated in the court's April 5 opinion, plaintiff and the
United States dispute the method of calculating the African American
popul ati on of GCeorgi a. See Opinion at 22-23. The court will refer to BPOP
and BVAP cal cul ated pursuant to Georgia's method of construing the census
data. The United States has not presented any additional evidence;
consequently, the court is unable to determ ne the relevant BPOP and BVAP
percent ages under the revised plan pursuant to the Attorney General's method
of interpreting the census data.



The 2002 pl an proposes thirteen districts with najority
African American popul ations. Eleven proposed districts would
have majorities of African American registered voters. Proposed
Senate Districts 22 and 34 woul d have popul ati ons where
regi stered voters were respectively 49.44% and 49. 50% Afri can
Anerican. Under the 2002 plan, according to Georgia's
cal cul ation of BVAP, thirteen districts would have mgjority
BVAPs, ranging from50.54%to 64.14%

The BVAP of Senate District 34, the newy created najority-
mnority district, falls slightly bel ow 50%to 49. 53% when BVAP
is calculated according to the United States' nethodol ogy. See
U S Ex. 110; April 5, 2002 Op. & Order at 65. Consequently,
pursuant to the United States' cal culations, there would be
twelve districts with majority BVAPs under the revised plan.

The boundaries of Senate Districts 2, 12 and 26, as drawn by
the 2002 plan differ in several significant ways fromthose drawn
by the 2001 plan. Essentially, the districts have been created
with an eye toward maintaining mnority voting strength by
keeping within the districts majority African American precincts
that fall within the current benchmark districts. |In addition,
the revised plan's districts would not include majority white
precincts that are not within the benchmark districts, but which

the 2001 plan had proposed to add to Districts 2, 12 and 26.



In particular, unlike the 2001 plan, the 2002 plan woul d not
i ncl ude Tybee |sland, Witemarsh and Isle of Hope in Senate
District 2. See PI. Ex. 31A. The Port Wentworth comunity, as
well as the mpjority African Anerican precincts of Secondary
Tech, Garden City Community Center and WI der Menorial Baptist,
woul d be included in Senate District 2 under the revised plan.
Id.

The revised plan would keep within Senate District 12 three
precincts with majority African Anerican registration figures,
whi ch had been renoved under the 2001 plan. 1In addition, the
predom nantly white precincts of Raiford, Putney and Century,
included in Senate District 12 under the 2001 plan, would not be
included in the revised District 12. Compare Pl. Ex. 4A with Pl
Ex. 32A

In Senate District 26, the revised plan would include
significant portions of Twi ggs and W/I ki nson counties, i ncluding
the Gty of Jeffersonville, which have substantial African
Ameri can popul ations. Pl. Ex. 33A. Several predom nantly rural,
white precincts in Monroe, Butts, Jones and Jasper Counties are
not included in the 2002 plan's Senate District 26. These
preci ncts had been included in the 2001 plan's proposed district.
III. Standard of Review

As an initial matter, the court addresses the plaintiff's

repeat ed assertions that sone different standard or quantum of



proof is applicable because this case is nowin a "renedial"
posture. Plaintiff, with the agreenent of the United States and
defendant-intervenors, initially cited Busbee v. Smith for the
proposition that this court could properly retain jurisdiction in
order to permt the State to submt a revised redistricting plan.
549 F. Supp. 494 (D.D.C. 1982). However, plaintiff also relies
on Busbee to support a conclusion that this nmatter is in a
"renmedi al " posture. Wiile continuing to recognize that it bears
the burden of proof, the State suggests that the "renedial"”
nature of the court's present review nmandates a nore flexible
procedural and evidentiary standard.

The court wholly rejects the idea that its current review
may be in any way | ess searching or conprehensive than its forner
revi ew of the 2001 plan. Indeed, on this point Busbee is
i nstructive. The Busbee court refused to preclear Georgia's
Congressional redistricting plan because it found that the
boundary between the Fourth and Fifth Congressional Districts,
whi ch essentially bifurcated a concentrated African Anmerican
popul ati on, had been drawn wth a discrimnatory purpose. 549 F
Supp. at 517-18. Wen the State suggested that the court's order
applied only to the Fourth and Fifth Districts, and nani fested an
intent to go forward with elections in the remaining
Congressional Districts, the Court clarified that it had found

that the redistricting plan "as a whole" was in violation of




Section 5 and unenforceable. G v. Action 82-0665, Oder, Aug. 2,
1982, at 2 (enphasis in original). Thus, while the State
| egislature ultimately chose to redraw only the Fourth and Fifth
Districts, the court explicitly recognized the possibility that a
revised plan m ght affect other districts.” I1d. Simlarly, we
have enphasi zed that, although we have focused on three
i ndi vidual Senate Districts, we are obligated to consi der whet her
the plan as a whol e contravenes Section 5. This obligation is
unchanged by the subm ssion of a second, revised plan.

Plaintiff bears the burden of denonstrating by a
pr eponderance of the evidence that the 2002 Senate redistricting
pl an does not have a retrogressive purpose and will not have a
retrogressive effect. See City of Pleasant Grove v. United
States, 479 U.S. 462, 469, 107 S. Ct. 794 (1987). "A
preponderance standard ... requires nerely that the fact-finder
believe that the existence of a fact is nore probable than the
non-exi stence of that fact." United States v. Smith, 267 F.3d
1154, 1161 (D.C. Cr. 2001). In other words, "'[t]he burden of
show ng sonet hing by a preponderance of the evidence ... sinply
requires the trier of fact to believe that the existence of a
fact is nore probable than its nonexistence before [the trier of
fact] may find in favor of the party who has the burden to
persuade the [court] of the fact's existence.'" Metropolitan

Stevedore Co. v. Rambo, 521 U. S. 121, 137 n.9, 117 S. C. 1953
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(1997) (quoting Concrete Pipe & Products of Cal., Inc. v.
Construction Laborers Pension Trust for Southern Cal., 508 U. S.
602, 622, 113 S. . 2264 (1993)). Thus, for the plaintiff to
succeed at a stipulated trial, this court need only find that the
evidence that the revised Senate redistricting plan will not have
a retrogressive effect is nore convincing than the evi dence
offered to prove that the plan wll result in retrogression. See
id. (citing Greenwich Collieries v. Director, OwCP, 990 F.2d 730
(3d Cr. 1993)).

Because we find that there are genuine issues of materi al
facts in dispute that preclude the entry of summary judgnment, see
Celotex Corp. v. Catrett, 477 U.S. 317, 106 S. C. 2548 (1986),
we treat the case as a stipulated trial on the entire record. 1In
considering the case as a stipulated trial, the court takes on
the role of fact-finder. Thus, the State may prevail if the
court determnes that the evidentiary record supports a finding
that it is nore probable than not that the revised redistricting
plan for the State Senate will not violate Section 5.

IV. Analysis

Plaintiff seeks a declaratory judgnent pursuant to Section 5
that the 2002 redistricting plan for the Georgia State Senate
does not "have the purpose and will not have the effect of
denying or abridging the right to vote on account of race or

color” or nmenbership in a |language mnority group. 42 U S.C

11



8§ 1973c. Beer v. United States teaches that Section 5 mandates
that a voting change submtted for precl earance not be
retrogressive in its effect; a covered jurisdiction nay not enact
a voting change that directly or indirectly dimnishes the
opportunities of African American voters to exercise their
el ectoral power. 425 U.S. 130, 141, 96 S. . 1357, 1364 (1976).
Simlarly, Reno v. Bossier Parish School Board instructs that
only a retrogressive purpose will violate Section 5. 528 U. S.
320, 341, 120 S. C. 866 (“Bossier II”). W address the effect
and purpose prongs of the Section 5 inquiry in turn.

A. Non-retrogressive Effect

1. Legal Standard

The court is faced with the challenge of predicting the
effect of the revised Senate redistricting plan on African
American voting strength in Georgia. Plaintiff has offered
little additional evidence in support of the revised plan, while
def endant -i nt ervenors have chosen to present no new evi dence,
mai ntaining only that the State has failed to neet its burden of
proof. The United States does not contend that the revised plan
has a retrogressive effect and has presented no additiona
evi dence.

Al t hough the Attorney CGeneral does not contend that the
revised plan is retrogressive, the State has chosen not to submt

the plan to the Attorney General for adm nistrative precl earance.
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For the reasons outlined in the April 5, 2002 majority opinion,
the court has determined that the failure of the Attorney General
to object to a plan does not noot the controversy, and that the
court nmust hold the plaintiff to its burden of denonstrating that
t he proposed plan does not have a retrogressive effect or
pur pose.

We have previously rejected the notion that the court's
retrogression analysis is limted to a few di sputed districts,
hol ding that a Section 5 action necessarily calls for an anal ysis
of the entire plan and its predicted effect. April 5, 2002 Op. &
Order, at 107. Nevertheless, the April 5, 2002 opinion focused
on three proposed Senate Districts where there was evi dence of
racially polarized voting, which, when coupled with the
denographi cs of the proposed districts, we found likely to result
in a retrogressive effect.

Qur previous opinion discusses at |length the appropriate
| egal standard for assessing retrogression, and we review this
standard here only briefly. Section 5 is a mandate that "the
mnority's opportunity to elect representatives of its choice not
be dim nished, directly or indirectly, by the State's actions."”
Bush v. Vera, 517 U. S. 952, 983, 116 S. C. 1941 (1966). \Wether
a given plan wll have a retrogressive effect is a fact-specific

inquiry that focuses on whether a proposed voting change w ||
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di mnish mnority voting strength throughout the given
jurisdiction.

As discussed in the April 5, 2002 Opinion, courts have
frequently used the nunber of majority-mnority districts as a
shorthand for neasuring mnority voting strength. However, we
al so noted the dualistic nature of majority-mnority districts.
Such districts may increase mnority voting strength where voting
patterns are such that only a majority or super-mgjority of
mnority voters will permt the election of mnority candi dates
of choice. Yet, they may also dimnish or stagnate mnority
voting strength by "packing”" mnority voters into a small nunber
of districts, thus foreclosing the voters' ability to influence
the outcone of elections in a greater nunber of districts.

Thus, finding that the "shorthand" nethod of counting
majority-mnority districts would not necessarily reflect a
plan's predicted effect on mnority voting strength, the court
undertook a careful, fact-intensive analysis of the full range of
evi dence presented to it. In particular, the court considered
denogr aphi ¢ evi dence regardi ng the proposed pl an, evidence of
racial voting patterns and |ay testinony regardi ng the predicted
effect of the plan. |In addition, the court rejected the State's
argunent that the proposed Senate plan was an inevitable result

of conpliance with the constitutional principle of one person,

14



one vote.* The court, however, was significantly hanpered in its
consideration of the issues by the failure of the parties to
submit expert testinony addressing the relative effect of the
2001 plan on African American voting strength throughout the
State.
2. Opportunities to elect candidates of choice

The crux of the court's finding that the 2001 Senate
redistricting plan was nore likely than not to dimnish African
American voting strength lies in the interplay between decreases
in several majority-mnority districts' BVAPs and evi dence of
significantly racially polarized voting. Although the court has
commented extensively on this relationship between racially
pol ari zed voting and the denographics of the proposed districts,
the State and defendant-intervenors would have the court analyze
these two factors in isolation fromone another. Such an
approach m sses the mark because it fails to explain the ultimte
effect of the plan on African American voting strength in the
State. As the court noted inits April 5, 2002 Opinion, "[w here

there is evidence of racially polarized voting, a redistricting

4 The State and the defendant-intervenors appear to view the court's

di scussion of the constitutional principle of one person, one vote as an
evidentiary factor to consider in determ ning whether the plan is
retrogressive. However, the court's concern with one person, one vote
principles stens fromthe State's argument, made in its briefs in support of
the first Senate redistricting plan, that the decrease in BVAP in several of
the majority-mnority districts was inevitable and mandated by the
constitutional principle of one person, one vote. The court rejected this
"defense,"” finding that the State had offered no proof that such decreases
were necessary for constitutional conpliance, and that, indeed, the evidence
suggested ot herwi se.

15



pl an that reduces African Anerican votes in a district with no
of fsetting gains el sewhere raises the specter of inpermssible
retrogression.” April 5, 2002 Op. & Order, at 5.

Neverthel ess, contrary to the suggestion of defendant-
intervenors, the State need not prove the "absence"” of racially
pol ari zed voting. Cearly, this Section 5 does not require.

Rat her, the State nust denonstrate that, to the extent that
racially pol arized voting does exist, the configuration of the
proposed Senate Districts is not such that the plan, as a whol e,
will dimnish African Amrerican voting strength.

The presence of racially polarized voting, and its effect on
the redrawn districts, is a conplicated matter. Neverthel ess, as
we have already remarked, the court's task is nade nore difficult
by the failure of the parties to present evidence that would
explain with precision how the degree of racially polarized
voting found by Dr. Engstromw |l affect mnority voting strength
in districts with the denographics proposed by the 2002
redi stricting plan.

When conpared with the 2001 proposed Senate plan, only the
boundari es, and hence the denographics, of Senate Districts 2, 12
and 26 have been altered in the revised 2002 plan. The court
previ ously expressed concern that the BVAPs in five districts,
including districts 2, 12 and 26, were reduced to bare

majorities. However, the court focused its attention on
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districts 2, 12 and 26 because there was evidence of racially

pol ari zed voting in those districts that suggested that the
acconpanyi ng reduction of BVAP to bare majorities would result in
a retrogressive effect. The court held that the State had fail ed
to nmeet its burden because it was nore |ikely than not that
racially polarized voting in these three districts wth bare
majorities of BVAP would result in a state-w de dimnution of
mnority voting strength.

There is still cause for concern under the 2002
redistricting plan. The 2002 plan calls for bare nmgjorities of
BVAP in Senate Districts 15 and 34, and a decrease of 12%°¢t hat
brings Senate District 22's BVAP to 51.51% \While there are
thirteen districts with magjority BVAP according to the State's
cal cul ati ons of BVAP, the BVAPs in eight of these proposed
districts woul d decrease as conpared with the benchmark plan.
These decreases range from 26.28%to 0.39%°

On the other hand, the revised plan differs fromthe 2001
proposed plan in significant ways. O the majority-mnority
districts created under the 2001 plan, six of the districts had

BVAPs between 50.3% and 51.5% See April 5, 2002 Op. & Order at

> Specifically, a conparison of the demographics of Senate districts

(S.D.) under the benchmark plan and the revised 2002 plan shows the foll owi ng
changes in the districts' BVAP: in S.D. 43, -26.28% in S.D. 38, -16.32% in
S.D. 35, -15.33% in S.D. 44, -14.91% in S.D. 22, -12.00% in S.D. 55,

11.76% in S.D. 15, -11.18% in S.D. 26, -7.06% in S.D. 10, -6.52% in S.D.
2, -6.08% in S.D. 36, -3.42% in S.D. 12, -0.39% in S.D. 39, 1.81% in S.D.

34, 16.58% U.S. Ex. 118; PPFF § 28; PI. Ex. 25, app. III.
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96. The revised plan has only two districts in this range,
Senate District 15 and the newly created majority African
Anerican district, Senate District 34. PI. Ex. 30C. Senate
District 22 is just slightly above this range with a BVAP of
51.51% There are 10 districts in the revised plan with a BVAP
over 54% Wil e under the benchmark plan, all of the nmajority-
mnority districts had BVAP percentages greater than 54% only
seven districts in the 2001 plan had BVAP percent ages above 54%
The likelihood that retrogression will result fromthe 2002
plan is significantly | ess where the denographics of the
districts with evidence of racially polarized voting are changed
to include higher percentages of BVAP. The effect of racially
pol ari zed voting on mnority voting strength is clearly dependent
on the denographics of a given district. |In sone districts, the
i npact of even severely polarized voting patterns may be m ni mal
For exanple, in a district with 70% BVAP, if a substantia
majority of African American voters cast their ballots for a
candi date, that candidate is likely to be elected, even absent
significant cross-over support from non-African American voters.
In contrast, in a district with a bare mgjority of African
Ameri can voting age popul ation, even if a substantial majority of
African Americans were to vote for a candidate, the outcome of
the election is likely to be largely determ ned by the |evel of

non- Afri can American cross-over support for that candi date.
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The only evidence of racially polarized voting before the
court is in Senate Districts 2, 12 and 26. Under the revised
Senate redistricting plan, the BVAP in Senate District 12 would
remain practically the sane, decreasing 0.39% from 55.43%to
55.04% BVAP in Senate District 2 would decrease from 60.58%to
54. 5% under the revised plan, and BVAP in Senate District 26
woul d decrease from 62.51%to 55.45%

The court is faced with the sane evidence of racially
pol ari zed voting that it considered in review ng the 2001 Senate
pl an. Despite | engthy discussion by the court of how the
plaintiff mght counter evidence of racial polarization in these
districts, plaintiff has chosen to offer no evidence to rebut the
evi dence presented by Dr. Engstrom and credited by the court.
Therefore, the court continues to credit the findings of Dr.
Engstrom In particular, Dr. Engstromfound | evels of white
support for African American candi dates of choice ranging from
8.9%to 43.6% in Senate elections in benchmark district 2,
ranging from10.6%to 17.5% in Senate el ections in benchmark
district 12, and ranging from2.7%to 34.2% in Bi bb County
el ections, which appears to fall within Senate District 26. U S.
Ex. 601, Table 2.

__ The principle of non-retrogression neans that CGeorgia's
redistricting plan may not decrease African American voters

opportunities to el ect candi dates of choice. However, where

6 The court relies on Dr. Engstronm s cal cul ati ons of white cross-

over voting cal cul ated pursuant to King' s Ecological Inference.
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racially polarized voting was present in a district under the
benchmark plan and the BVAP of a district does not change, we
cannot say that the persistence of racially polarized voting in
any way decreases overall African American voting strength.
Racially polarized voting in Senate District 12 is unlikely to
result in retrogression because the district's BVAP i s naintai ned
at essentially the same |evel under the revised plan. There is
no record evidence that woul d suggest that a 0.39% decrease in
BVAP will result in a decrease in African American voting
strength in the district, or will affect the overall inpact of
t he pl an.

The court is left to assess the inpact of the decreases in
BVAPs of Senate Districts 2 and 26, given the level of racially
pol ari zed voting in those districts. The task presented is
perhaps nore difficult than our analysis of the previous Senate
redistricting plan, where the parties created a vol um nous
record. Here, the State does not attenpt to predict the inpact
of the decreases in BVAP given the evidence of racially polarized
voting. Rather, Georgia sinply states that the BVAP percentages
in the proposed Senate Districts 2 and 26 are greater than they
were in the first proposed redistricting. Defendant-intervenors,
on the other hand, appear to rely on the unfounded proposition
that the presence of any racially polarized voting neans that a

district — and hence the plan — is retrogressive.
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In the absence of any record evidence that specifically
addresses the predicted i npact of the levels of racially
pol ari zed voting found in Senate Districts 2 and 26 on the
ability of African American voters to elect candi dates of choice
in the redrawn districts, the court turns to other record
evi dence that touches on this issue.’

First, the court notes that, according to the election
dat abase conpiled in Dr. David Epstein's report, since 1991, the
African Anmerican candi date of choice won every open seat
| egi sl ative election in Georgia where the BVAP was 54. 00% or
higher. PI. Ex. 25. Epstein presents no evidence of the |evel
of racial polarization in the districts included in his database.
Nevertheless, it is not insignificant that the revised Senate
Districts 2 and 26 woul d have BVAP above 54. 00%

Furthernore, we note that our previous concerns that Senate
Districts 2, 12 and 26 had BVAP percentages that placed them at
the steepest portion of Dr. Epstein's "S curve," are no |onger as
wei ghty. Wiile Dr. Epstein's anal ysis does not account for
racially polarized voting, sone |level of racially polarized
voting was necessarily a factor in the election results that he

considered. In other words, it would appear to be a reasonable

7 Plaintiff attenmpts to rely on an answer by the United State's

expert, Dr. Engstrom to a hypothetical question posed by plaintiff's counsel.
Dr. Engstromtestified that, in a district with 50% BVAP, where 90% of African
Americans voted for Denocratic candi dates and 30% of white voters would
"cross-over" to vote for a Democratic Party candi date, and all African
American voters cast their ballots for the same candi date, he would expect the
African American candi date of choice, the Denocratic Party candidate, to win
65% of the votes. See Tr., 2/6/02 p.m at 141-44. However, the assunmptions
underlying this hypothetical are not supported by the record.
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inference that, even with sone |evel of racially polarized
voting, as BVAP in a district noves progressively above a bare
majority, the likelihood that an African Anerican candi date of
choice will be elected also increases. Unfortunately, given the
quality of evidence, we sinply can not predict with any certainty
the degree to which that Iikelihood will increase.
3. Lay testimony

The United States' w tnesses, residents of Senate Districts
2, 12 and 26, raised two types of concerns with the first
proposed Senate plan. First, they testified that the renoval of
particul ar precincts fromthe districts, and the addition of
ot hers, woul d decrease the probability that an African Anerican
candi date of choice would be elected fromthe districts. Second,
several of the witnesses testified that a bare mgjority of BVAP
woul d not permt the election of an African American candi date of
choi ce.

Several residents from Senate District 2 testified that the
addi tion of Tybee Island, Isle of Hope and Witemarsh areas woul d
make it nore difficult to elect African American candi dates of
choi ce because voters in those areas were predom nantly white and
conservative. The revised plan would renove these areas from
Senate District 2, while adding majority black precincts in areas
such as Garden Cty. Pl. Ex. 31A. In particular, Joe Mirray
Ri vers, Chat ham County Comm ssioner, testified that the renova

of the precincts Secondary Tech, Garden City Conmunity Center and
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W der Menorial Baptist would dimnish African Anerican el ectoral
strength in Senate District 2. U S. Ex. 508 Y 8-10. These
three precincts are included in Senate District 2 pursuant to the
revised plan. Pl. Ex. 31A The defendant-intervenors Della
Steel and Georgia Benton testified that they objected to the
Senate redistricting plan because Port Wentworth was renoved from
Senate District 2. PlI. Dep. Design. Tabs 3 (Benton), 27
(Steele). Port Wentworth is now contained within Senate D strict
2. Pl. Ex. 31A

Several of the United States' w tnesses from Senate District
12 voi ced concerns that the 2001 plan for would have renoved from
the district Doughtery County precincts wwth majorities of
African American registered voters. See U S. Ex. 513, 11 24, 25
(J. Wiite decl.); US Ex. 511 § 5 (A WIllianms decl.); U S. Ex.
514, § 7 (W Wight decl.). Senate District 12, as drawn in the
2002 plan, includes three such precincts. PlI. Ex. 32A (Mck
Road, Turner and Al bany M ddl e School precincts from Doughtery
County). In addition, three najority white precincts, which had
been included in the district proposed by the 2001 plan and which
wi tnesses testified would dimnish mnority voting strength in
the district, have been renoved fromthe district in the revised
pl an.

The precincts identified by the United States wi tnesses as
probl ematic in proposed Senate District 26 have al so been renoved

in the district drawmn by the 2002 plan. |In particular, the
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predom nantly rural white precincts that Al bert Abranms, a nenber
of the Board of Directors for the Macon Chanber of Conmerce,
argued woul d decrease African American voting strength, are not
within the redrawn district. See U S. Ex. 515 1Y 8-9 (Abrans
decl.); PI. Ex. 33A (majority white precincts of Mnroe, Butts,
Jones and Jasper Counties have been renoved fromrevised District
26); see also U.S. Ex. 519, 7 9 (Hart decl.) (testifying that

i nclusion of precincts fromnorthern Bi bb, Butts, Jones and
Monroe counties woul d decrease |ikelihood that mnority candi date
woul d be elected). Majority African American precincts from

Twi ggs and W1 ki nson Counties, which are currently within Senate
District 26, would remain within the district pursuant to the
2002 plan. Burt Bivins, a nenber of the Bibb County Conmmi ssion
had identified these counties and, in particular, the Gty of
Jeffersonville, as inportant areas to include in Senate District
26 to maintain mnority voting strength in the district. U.S.
Ex. 517, § 12 (Bivins decl.).

The court places |ess confidence in the Senate District
residents' assessment of the | evel of BVAP necessary to ensure
that African American candi dates of choice be elected. While the
Wi t nesses may obviously draw on their political experience in the
districts, the court is unconfortable with identifying any "nagic
nunber” as the |level of BVAP at which it can conclude African
Ameri can voting strength has not been reduced. Nevertheless, it

is telling that sone of the witnesses testified that the
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cl oseness of the ratio of African American to non-African
Aneri can population in the districts proposed by the 2001 pl an
woul d significantly affect mnority voting strength. See
Shi nhoster dep. at 16. In the 2002 plan's proposed Senate
Districts 2, 12 and 26, such bare nmajorities are no |onger
present.
- 4. Overall effect of the 2002 plan
Based on the evidence before us, we can not conclude that it
is nore probable than not that the 2002 plan will result in a
reduction of African American voting strength. The 2002 pl an
decreases BVAP in the sanme nunber of majority-mnority districts
as did the 2001 plan. However, according to the plaintiff's
nmet hodol ogy of cal cul ati ng BVAP, the 2002 plan has thirteen
districts wwth majority BVAP, where the benchmark plan only has
twel ve. Wiile recognizing that benchmark Senate District 44 has
a BVAP just under 50% the difference of an additional district
with a BVAP that is greater than 50%is not insignificant for
African American voting strength.

The court, inits April 5, 2002 Opinion, was nost concerned
by the evidence regarding voting patterns in Senate Districts 2,
12 and 26. The evidence of racially polarized voting in these
districts, in conjunction with the bare majorities of BVAP in the
proposed districts, led the court to conclude that the 2001 plan

was nore likely than not to have a retrogressive effect.
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The 2002 plan presents concerns simlar to those raised by
the 2001 plan. Nevertheless, the BVAP in proposed Senate
District 12 is essentially the sane as that in the benchmark
district. Consequently, the effect of racially polarized voting
in the proposed district is not likely to be any different than
its current effect.

The effect of the 2001 plan on mnority voting strength in
Senate Districts 2 and 26 is nore difficult to ascertain. The
revi sed plan addresses district residents' concerns about
particul ar precincts, the inclusion or exclusion of which the
residents testified would negatively affect mnority voting
strength. Thus, the court's inquiry comes down to the question
of whether racially polarized voting in the proposed Senate
Districts 2 and 26 woul d so negatively affect African Anerican
el ectoral strength in those districts that the court can find
that the 2002 plan woul d have a retrogressive effect.

W, therefore, consider the evidence of racially polarized
voting in proposed Senate District 2, which has a BVAP of 54.50%
and in proposed Senate District 26, with 55.45% BVAP, in
conjunction with the fact that the 2002 plan addresses district
residents' concerns regarding specific precincts and the addition
of a majority-BVAP district. On the basis of the evidence, we
find that it is nore probable than not that the 2002 plan w |
not have a retrogressive effect on African Anerican voting

strength in the State of Georgia.
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B. Non-retrogressive Purpose

Section 5 requires that the covered jurisdiction denonstrate
by a preponderance of the evidence that the proposed voting
change was not enacted with a retrogressive purpose. Bossier II,
528 U.S. 320, 341. Wiile the plaintiff has not subnmtted any
addi ti onal evidence other than the 2002 plan itself and the rol
call of the General Assenbly's vote on the plan, the court
concludes that it can draw a reasonable inference fromthe course
of events and fromthe nature of the changes nade to Senate
Districts 2, 12 and 26 that the revised plan was not created to

further any retrogressive intent.

CONCLUSION

Upon careful consideration of the entire record herein and
the applicable statutory and case |law, the court finds that the
State of Georgia has denonstrated by a preponderance of the
evidence that the State Senate redistricting plan, Georgia Act
No. 444, does not have the purpose or effect of denying or
abridging the right to vote on account of race or color.
Accordingly, it is hereby

ORDERED t hat plaintiff's request for a declaratory judgnent
pursuant to Section 5 of the Voting Rights Act, 42 U S. C
§ 1973c, that the revised Senate redistricting plan, Act. No.

444, does not have the purpose and will not have the effect of
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denying or abridging the right to vote on account of race or

color or menbership in a | anguage mnority group i S GRANTED.

An appropriate Judgnent acconpanies this Qpinion and O der.

6/ 03/ 02

DATE

6/ 03/ 02

DATE

6/ 03/ 02

DATE

[ s/

EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE

/sl

HARRY T. EDWARDS
UNITED STATES CIRCUIT JUDGE

/sl

LOUIS F. OBERDORFER
UNITED STATES DISTRICT JUDGE
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OBERDORFER, J., concurring.

| concur in the court's opinion for substantially the
reasons there stated, together with those advanced in ny dissent
fromthe court's April 5, 2002 opinion related to the state

Senat e.

June 3, 2002 /s/
UNI TED STATES DI STRI CT JUDGE
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE STATE OF GEORG A,

Plaintiff,
Cvil Action No. 01-2111 (EGS
V. HTE LFO

JOHN ASHCROFT, et al., THREE- JUDGE COURT

Def endant s.

N N N N N N N N N N N

Bef ore: EDWARDS, Circuit Judge, SULLIVAN, District Judge, and
OBERDORFER, Senior District Judge.
JUDGMENT

Pursuant to Federal Rule of Cvil Procedure 58 and for the
reasons stated by the court in its Menorandum Qpi ni on and Order
docketed this sanme day, it is hereby

ORDERED and ADJUDGED that the Cerk shall enter final
judgment in favor of plaintiff with respect to Georgia’ s State
Senat e reapportionnent plan, Act No. 444.

IT IS SO ORDERED FOR THE THREE-JUDGE COURT.

6/ 03/ 02 [sl

DATE EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
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